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RECENT CASES

insured for an amount within the policy limits.'" That liability is measured
by the excess of a judgment recovered against the insured over the amount
payable by the terms'of the policy.'
Ordinarily, the question of had faith is within the jury's province, but the
various higher courts have, held that such bad faith must be clearly and
reasonably shown in order to sustain a verdict against the insurer." :
Bad faith has been demonstrated to be a complete disregard of the insured's
financial interests,' 4 an arbitrary refusal to settle for a reasonable sum where
it is apparent from an honest perusal of the facts and the law that a suit
would result in a verdict in excess of the policy limits,-, or a refusal to
compromise upon grounds which depart from the grant of power to the insurer to exclusively conduct settlement negotiations.' 6
Whether or not the insurer is liable for the difference in a recovery over
the excess of the policy limits depends on the judgment and the good faith
of the insurance company and its representatives.
DENNIS M.

SOBOLIK.

INTOXICATING
LiQoUtRs - Civii_ DAMAGE LAWS - INJURIES TO PERSON. In an action tinder the Illinois Dram Shop Act against defendants who allegedly sold liquor to'the driver of the car in which plaintiff was injured, a summary judgment was granted for the defendants on the ground that plaintiff
was not an innocent party inasmuch as he participated in the drinking of
liquor with the driver. The Appellate Court, Third Division, of Illinois, held
that whether or not plaintiff was an innocent party under the law was a
question of fact for the jury and that the motion for summary judgment
should have been overruled. Nes~s v. Bilbob Inn, 15 Ill. App. 2d 340, 146
N.E.2d 234 (1957).
At common law, no legal liability was imposed on a seller of intoxicating
liquor for damages resulting from intoxication.'
Many jurisdictions have,
however, created such liability by enacting so called "Dram Shop" or "Civil
Damage Acts".- These acts have several purposes: they are designed, pursuant to the police ppwer, to promote the public health, safety, morals and
welfare by affording a remedy for injuries resulting from the wrongful conduct of intoxicated persons;3 they promote temperance in the use of intoxicating beverages; and they provide a necessary check on the liquor traffic.
Such acts, in this way, shift the burden of potential loss from the defenseless
public to the owner of the dram shop who has the choice of bearing the
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loss himself or spreading the rk via insurance. 4 The'justification for imposing liability upon tavern operators is that the right to engage in the liquor
business is not absolute, but is a privilege granted by the state.5 . Thus the
privilege can be encumbered with vicarious liability.6
It would appear that a party suing under the provisions of such acts has
stated a good cause of action if the following elements are shown: (1) intoxication of the party causing the damage as the result of defendant-vendor's sale of intoxicating liquor; (2) damage or injury to plaintiff's person,
property, or means of support; and (3) noncomplicity of plaintiff in procuring such intoxicants for the party causing damage as shown by the instant
7
case.
North Dakota's Civil' Damage Act s is similar to acts in other jurisdictions.
Contrary to the statutcry rule in North Dakota, the Supreme Court of this
state has held that cases arising under such acts are sui generis and *that the
only condition necessary for the award of exemplary damages is that a right
to actual damages be shown.I ° It should be noted, however, that in North
Dakota before liability attaches to the dram shop operators, they must have
dispensed intoxicants in violation of the laws pertaining to the sale, licensing,
and mantfacturing of alcoholic beveragesiL
Hence, it is not sufficient to
show merely the three elements to a cause of action as mentioned above.
By incorporating such a provision into the act, the legislature has wisely obviated the inequality which exists in holding a dram shop operator liable
without regard to any violation of a statutory duty.
JAIMES M. CORUM.
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In September of 1932, the
defendant; a physician, performed surgery on the plaintiff, and negligently
failed to remove a portion of a surgical needle from the plaintiff's back. Although plafniiff consulted numerous doctors between September of 1932 and
May of 1953, the needle was not discovered until the latter date. Plaintiff
PLIED EXCEPTION TO STATUTE

OF LIMITATIONS. -
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